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What is Observation Status (OS)? 

 

   
Observation Status is defined by CMS (the Center for 

Medicare and Medicaid Services) in its policy manuals as: 

“…a well-defined set of  specific, clinically appropriate services, 

which include ongoing short term treatment, assessment, and 

reassessment before a decision can be made regarding whether 

patients will require further treatment as hospital inpatients or 

if  they are able to be discharged from the hospital.”   
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What is Observation Status (OS)? 

 

   
Observation status is commonly assigned to patients who 

present to the emergency department and who then require a 

significant period of  treatment or monitoring in order to make 

a decision concerning their admission or discharge. 

 



We are going to look at three areas concerning OS: 

 Are you an inpatient or an outpatient under Observation 

Status? 

 What impact does Medicare Observation Status have on 

Medicare Coverage? 

 Observation Status Appeals Process 

 

 

Discussion 
5 
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Observation Status - Background 

 

    OS is not new.  Observation stays have been around since the 

late 1990s. There has been a noticeable increase in the use of  

Observation Status since then. 

 According to a recent study from Brown University 

published in the June 2013 edition of  Health Affairs, between 

2007-2009, hospital use of  observation stays increased 25%.  

 Patients remaining in Observation Status at least 72 hours 

increased  88% (well past Medicare's recommended 24-48 

hours for this status.) 
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Observation Status - Background 

 

    The use of  OS by hospitals to avoid lost (Medicare) revenue, 

scrutiny and accusations of  Medicare fraud has been 

increasing.   

 At the same time, Medicare beneficiaries’ access to care and 

their ability to pay for the care if  Medicare will not is being 

seriously affected by this increase. 
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Are you an Inpatient or Outpatient Under 

OS in the Hospital? 

 

 

 Ask the doctor who is treating you in the hospital if  you 

are an inpatient or an outpatient under observation. 

 If  your doctor doesn’t know, ask the hospital social 

worker. 

 Keep asking until you find the person who does know 

whether you are being treated under observation in the 

hospital. 

 It is not enough to ask the question only once.   
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There are at least 3 reasons why you need to keep asking the 

question. 

1. A hospital is not required to notify a patient verbally or in 

writing whether he or she is an inpatient or outpatient under 

observation status.   
  

 Current legislative action: 

 Both houses in NYS recently passed a bill which is now awaiting the 

 Governor’s approval.   If  the bill becomes law, hospitals will be required to 

 give verbal and written notice to Medicare beneficiaries placed under 

 Observation Status within 24 hours.   The notice must include:   

 When the observation services began  

 How observation status affects the patient’s Medicare, Medicaid, 

and/or private insurance coverage; and  

 Contact information if  they have further questions. 

 

Are you an Inpatient or Outpatient Under 

OS in the Hospital? 
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2.  Your status can change while you are in the hospital. 

 A hospital’s internal review committee may determine that 

services did not meet inpatient criteria BUT the practitioner 

responsible for the patient’s care and at least one member of  the 

review committee must concur with the decision; 

 The decision must be reflected in the patient’s medical record; 

 The change in status must be made prior to discharge;  

 The hospital must not have submitted an inpatient claim to 

Medicare at the time of  the decision. 

 

 

Are you an Inpatient or Outpatient Under 

OS in the Hospital? 
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3. A hospital admittance CAN change after a discharge.   

  External review by a Medicare claims review contractor may 

determine that a previous hospital admission was not appropriate. 

 Keep asking the question and keep a record of  the response and 

who told you. 

 When Medicare retroactively overturns a hospital’s decision to 

admit a beneficiary as an inpatient, the hospital will lose the 

Medicare Part A reimbursement amount and could then bill 

Medicare Part B for hospital outpatient care.  The beneficiary 

would then become responsible for Medicare Part B cost-shring.  

Review your Medicare Summary Notice. 

 

 

Are you an Inpatient or Outpatient Under 

OS in the Hospital? 
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What Impact Does Medicare OS Have on 

Medicare Coverage? 

 

 

 

 

 Under the Affordable Care Act, new rules are being 

applied to Medicare’s hospital coverage.   

 Seniors who are unfamiliar with or unaware of  these 

changes can end up with thousands of  dollars’ worth of  

hospital and follow-up rehabilitation costs.   

 Whether a Medicare beneficiary has been formally 

admitted to the hospital OR is being treated under 

Observation Status becomes a determining factor in how 

much Medicare will pay and how much the beneficiary 

will be required to pay out of  pocket. 
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   What do Medicare Part A and Medicare Part B pay for? 

 Medicare Part A (Hospital Insurance) covers inpatient 

hospital services and skilled nursing facility stays. 

  In 2013, Medicare beneficiary pays: 

 Deductible per benefit period ($1,184 in 2013) when you 

are formally admitted as an inpatient. 

 $0 for the first 60 days of  each benefit period 

 $296 per day for days 61–90 of  each benefit period 

 $592 per “lifetime reserve day” after day 90 of  each 

benefit period (up to a maximum of  60 days over your 

lifetime) 

  

What Impact Does Medicare OS Have on 

Medicare Coverage? 
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   What do Medicare Part A and Medicare Part B pay for?  

 Medicare Part A also pays for Skilled Nursing Facility Stay 

 In 2013, Medicare beneficiary pays: 

 $0 for the first 20 days of  each benefit period 

 $148 per day for days 21–100 of  each benefit period 

 All costs for each day after day 100 of  the benefit period 

 

What Impact Does Medicare OS Have on 

Medicare Coverage? 
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   What is a benefit period? 

 A benefit period begins the day you’re admitted as an 

inpatient to a hospital or Skilled Nursing Facility (nursing 

home) and ends when you haven’t had any inpatient hospital 

care (or skilled care in a nursing home) for 60 days in a row.  

 You can have more than 1 hospital stay within the same 

benefit period.  

 There’s a limit on how many days Medicare covers during a 

benefit period,.  

 There's no limit on the number of  benefit periods you can 

have over your lifetime. 

 

What Impact Does Medicare OS Have on 

Medicare Coverage? 



16 

What do Medicare Part A and Medicare Part B pay for? 

  

What Impact Does Medicare OS Have on 

Medicare Coverage? 

 Medicare Part B (Medical Insurance) includes coverage of  

outpatient hospital services.  Observation services are 

considered hospital outpatient services. 

 In 2013, Medicare beneficiary pays: 

 Annual Part B deductible ($147 in 2013). 

 A copayment for EACH outpatient hospital service.   

 Usually 20% of  the Medicare approved amount for 

doctor services 
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What Impact Does Medicare OS Have on 

Medicare Coverage? 

What do Medicare Part A and Medicare Part B pay for? 

 Medicare Part B (Medical Insurance) includes coverage of  

outpatient hospital services.  Observation services are 

considered hospital outpatient services. 

 Medicare Part B also covers doctor services when you are 

an INPATIENT.  Usually 20% of  the Medicare-approved 

amount after paying the annual Part B deductible. 

 Prescription and over-the-counter drugs you get in an 

outpatient setting (like an emergency room), are not covered 

under Part B.  
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What Impact Does Medicare OS Have on 

Medicare Coverage? 

What do Medicare Part A and Medicare Part B pay for? 

 A beneficiary’s cost sharing under Medicare Part B as 

opposed to Medicare Part A may be higher considering: 

 The Medicare Part B copayments;  

 The cost of  the self-administered drugs that are not 

covered under Part B; and 

 The cost of  post-hospital skilled nursing facility 

(nursing home) care may not be covered at all because 

there was no prior 3-day hospital inpatient stay.   
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What Impact Does Medicare OS Have on 

Medicare Coverage? 

That bears repeating: 

Medicare (Part A) will not cover post-hospital skilled nursing 

care unless you have a prior 3-day hospital inpatient stay.   

 Your time spent under observation or in the Emergency 

Room does not count toward this 3-day requirement. 

 Current legislative action: US Sen. Charles Schumer                 

(D-NY) supports legislation: “observation” stays will be 

counted toward the 3-day mandatory inpatient stay for 

Medicare to cover post-hospital rehabilitation visit. 
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Observation Status Appeals Process 

.   

  
 

 The OS appeals process  - at this point - is a 

fragmented, labor intensive, time-consuming, pursuit 

that for the most part is not successful for the Medicare 

beneficiary.   

 The OS appeals process could take as long as two years;  

perseverance is key. 

 There are preliminary steps to be taken prior to 

addressing the formal Medicare (Observation Status 

specific) Appeals Process… 
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Observation Status Appeals Process 

.   

  
 

What type of  Medicare does the beneficiary have?   

 Appeals process differs if  beneficiary has Original 

Medicare or a Medicare Advantage Plan.   

 Identify other health insurance coverage - Medicare 

Supplement Plan/Medigap plan?  Retiree coverage? 

employer coverage?    



22 

 

   

Observation Status Appeals Process 

.   

  
 

Where is the beneficiary in the OS “timeline”?  

 Still in the hospital?   

 Discharged from the hospital and not yet admitted to 

the nursing home? 

 Discharged from the hospital and admitted to the 

nursing home? 

 Has it been longer than that?    
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Observation Status Appeals Process 

The formal Medicare Appeals Process has five levels.  

1. Re-determination.  If  you disagree with the initial 

determination that is found on the Medicare Summary 

Notice you receive, you can request a redetermination 

or a second look or review of  your claim. 

2. Reconsideration.  A Qualified Independent Contractor 

that did not take part in the level one redetermination 

decision will review your request for a reconsideration 

and will make a decision. 
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Observation Status Appeals Process 

The formal Medicare Appeals Process has five levels.  

3. Administrative Law Judge (ALJ) hearing.  A new person 

will independently review the facts of  your appeal  

before making a new and impartial decision. 

4. Review by the Medicare Appeals Council (MAC). 

5. Judicial review by a Federal District Court.    
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Observation Status Appeals Process 

The Center for Medicare Advocacy’s Self  Help Packet for 

Medicare “Observation Status”  sets out in detail the 

requirements at each of  the five appeals levels.   

 It outlines 15 steps you can use as guidelines to move 

through the Medicare Appeals Process.   

 The self-help packet can be found at:  

http://www.medicareadvocacy.org/self-help-packet-for-

medicare-observation-status/  

 

 

http://www.medicareadvocacy.org/self-help-packet-for-medicare-observation-status/
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http://www.medicareadvocacy.org/self-help-packet-for-medicare-observation-status/
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http://www.medicareadvocacy.org/self-help-packet-for-medicare-observation-status/
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Observation Status Appeals Process 

 

 

AIC—Amount in Controversy 

ALJ—Administrative Law Judge 

FI—Fiscal Intermediary 

MAC—Medicare Administrative Contractor 

*The AIC requirement for an ALJ hearing and Federal District 

Court is adjusted annually in accordance with the medical care 

component of  the consumer price index.  Chart reflects the amounts 

for CY 2013 

 

For more information on the Expedited Appeals Process go to: 

http://www.cms.gov/Medicare/Medicare-General-

Information/BNI/Downloads/EDgeneralinfo.pdf 

 

Source: Centers for Medicaid and Medicare Services, www.cms.gov 

 

  

 

http://www.cms.gov/Medicare/Medicare-General-Information/BNI/Downloads/EDgeneralinfo.pdf
http://www.cms.gov/Medicare/Medicare-General-Information/BNI/Downloads/EDgeneralinfo.pdf
http://www.cms.gov/Medicare/Medicare-General-Information/BNI/Downloads/EDgeneralinfo.pdf
http://www.cms.gov/Medicare/Medicare-General-Information/BNI/Downloads/EDgeneralinfo.pdf
http://www.cms.gov/Medicare/Medicare-General-Information/BNI/Downloads/EDgeneralinfo.pdf
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Observation Status Appeals Process 

Additional things you should research, gather and consider before 

undertaking the Medicare Appeals Process:   

 Do not make assumptions.  Do not assume you are an inpatient – 

ASK and ASK AGAIN TO CONFIRM! 

 Get your regular doctor involved in the process. 

 Gather copies of  physicians’ letters of  support to be included in 

the official record. 

 Realize that you may be filing appeals regarding Medicare coverage 

denials both at the hospital and at the skilled nursing rehab facility 

– perhaps simultaneously.  Keep records up to date. 

 Keep track of  the timing. Each of  the five Medicare Appeals levels 

has its own specific timeframe within which you must file your 

claims. 
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For Questions and More Information 

We invite you to send us your questions regarding 

Observation Status.   

 Call StateWide’s Patients Rights Helpline,                                        

1-800-333-4374 

 E-mail us at statewidepatientsrights@gmail.com 

More Observation Status information, including answers to 

the Observation Status questions we receive, will be posted 

on our website: www.nysenior.org.   

 

 

http://www.nysenior.org/
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NY StateWide Senior Action Council 

275 State St. 

Albany, NY  12210 

1-800-333-4374 Patients Rights Helpline 

www.nysenior.org  

  

Center for Medicare Advocacy, National 

Office 

P.O. Box 350 

Willimantic, CT 06226 

Phone:  (860) 456-7790 

Fax: (860) 456-2614 

www.medicareadvocacy.org  

  

For Questions and More Information 

Medicare Rights Center 

520 Eighth Avenue 

North Wing, 3rd Floor 

New York, NY 10018 

Phone: 212-869-3850 

Fax: 212-869-3532 

800-333-4114  National Helpline 

www.medicarerights.org 

  

Centers for Medicare & Medicaid 

Services (CMS)  

800-633-4227 (800-MEDICARE)  

TTY-TTD: 877-486-2048  

www.medicare.gov 

  

 

 

http://www.nysenior.org/
http://www.medicareadvocacy.org/
http://www.medicarerights.org/
http://www.medicare.gov/
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For Questions and More Information 

Get Involved Today! 

Become a  

NY StateWide 

Patient Advocate! 
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For Questions and More Information 

Join us for our 

monthly telephone 

teach-ins!  Dates and 

topics are listed here. 
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Q & A from Telephone Teach-in 

Question:  How Can Patient Advocate Volunteers in Brooklyn and other chapters contact local 

hospitals to determine their policies? 

  

Answer:   

 StateWide will be working specifically with BWICA volunteers to assist them in surveying key 

hospitals in their area to determine their hospital admissions policies and how they work to prevent 

readmissions.  

 

 StateWide will also hold a toll free telephone teach in about how to survey local hospitals on 

September 26. 

 

 Each StateWide Chapter will be working in August - October to contact key hospitals in their area to 

ask them to help complete a brief  survey on how they inform Medicare patients about admission or 

observation status and to see how they work to prevent avoidable readmissions.  The results of  the 

survey will be presented at our Annual Convention on October 15-16. 

 

 They will also ask these hospitals to take StateWide’s Patient Advocates pledge to promise to inform 

Medicare patients or their caregivers if  they are under Observation Status. 

 

 We encourage any members or individuals or organizations who are interested in using the survey 

and pledge in their community to contact us  for more information. 

   



33 

Q & A from the 7/26 Telephone Teach-in  

Question:  Does Medicare coverage vary according to where – in what type of  facility – you receive 

your skilled nursing care?   

 

Answer  

It depends. 

 

 Beneficiaries may qualify for Medicare-covered rehabilitation care from Medicare- certified providers 

including inpatient rehabilitation hospitals; skilled nursing facilities; home health agencies; or 

outpatient rehabilitative care.  

 Medicare benefits, choice of  facility, costs, coverage, and/or rights and protections will differ 

depending upon whether you have Original Medicare or a Medicare Advantage Plan.  

 Medicare Advantage Plans must cover everything that Original Medicare does, but they may cover 

them differently.  Medicare Advantage Plans vary widely from state to state and region to region.   

 Specifically regarding skilled nursing facilities: once you have met the  Medicare criteria to receive 

skilled nursing care, Medicare should cover the skilled nursing facility care needed to improve your 

condition; help prevent or slow you from getting worse, OR maintain your ability to function. But a 

Medicare-certified skilled nursing facility (SNF) is not required to take you as a patient simply because 

your doctor has prescribed care for you and you qualify for skilled nursing care under Original 

Medicare.   
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Q & A from the 7/26 Telephone Teach-in 

Question:   Does Medicare coverage vary according to where – in what type of  facility – you receive 

your skilled nursing care?   

 

Answer (cont.)  

 Facilities are allowed to select which patients they accept, as long as they do not violate 

discrimination laws.  A SNF can also limit the kinds of  services it provides and the types of  

conditions it will care for.  

 If  you need services that the SNF does not provide, the SNF can decide not to accept you as a 

patient.  For example, a SNF can decide it will not treat patients with dementia.  Sometimes the SNF 

will not take you as a patient because it believes you do not meet Medicare’s initial criteria for 

coverage, or because it has no staff  available to take on new patients.  

 

Resource:  Medicare Rights Center, www.medicareinteractive.org  

 

http://www.medicareinteractive.org/
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Q & A from the 7/26 Telephone Teach-in 

Question:  What is the title of  the packet of  information for consumers on the website for Center 

for Medicare Advocacy, Inc.? 

  

Answer:  

The name of  the material is "Self-Help Packet for Patient Observation Status" and it’s available on their 

Web site at  http://www.medicareadvocacy.org/self-help-packet-for-medicare-observation-status/. 

  

The Center for Medicare Advocacy, Inc. is doing tremendously important work on this issue and is helping 

lead the effort to come up with changes in national policies to address problems caused by Medicare Patient 

Observation policies. 
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Q & A from the 7/26 Telephone Teach-in 

Question:  When faced with the Medicare non-coverage issues of  Observation Status, how can a 

beneficiary obtain Medicare coverage for physical therapy at home?  

  

Answer:  

One option is to ask your doctor to prescribe home health care (HHC) following discharge from the 

hospital.  HHC does not require a previous 3-day inpatient hospital stay.  

Medicare Part A (hospital coverage) will help pay for your home health care, if:  

 you are homebound, meaning it takes a considerable and taxing effort to leave your home; and  

 you need intermittent skilled care which can mean skilled therapy services; and  

 your doctor provides a care plan and certifies that you need these services; and 

 you receive your care from a Medicare-certified home health agency (HHA). 

  

More particularly, recent case law clarifies that Medicare coverage is available for skilled services to 

maintain an individual’s condition.  The determining issue regarding Medicare coverage is whether the 

skilled services of  a health care professional are needed, not whether the Medicare beneficiary will 

"improve."  Medically necessary nursing and therapy services, provided by or under the supervision of  

skilled personnel, are coverable by Medicare if  the services are needed to maintain the individual’s 

condition, or prevent or slow their decline. 

 

Resource:  www.medicareadvocacy.org  

 

http://www.medicareadvocacy.org/

